
27 



SOLTHMAYD & MILLER 

September 10,2001 
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H€CEIVED 

Ms. Magalie R. Salas SEP 1 0  2001 

secretary --ammsmn 
Federal Communications Commission mxormsmw 
4 5  12th Street, S.W. 
Washington, D.C. 20554 

Re: Peninsula Communications, Inc. 
File No. EB 01-M-0430 
NAL/Acct. No. 200132080060 

Dear Ms. salas: 

Transmitted herewith on behalf of Peninsula Communications, Inc. is a 
declaration of Mr. David F. Becker, its president. The declaration is being submitted in 
response to the Notice OfAppnrent Liability For Fofeiture And Order, FCC 01-242, 
released on or about August 29,2001, and as referenced above. The signature page 
consists of a facsimile copy of the original, which will supplied upon recipt. 

Please contact the undersigned should you have any questions on this matter. 

Very truly yours, 
Pedpsula Communications, Inc. 

\ 

,/- 

Enclosure 

Copies: Chairman Michael K. Powell 
Commissioner Kathleen Q. Abernathy 
Commissioner Michael J. Copps 
Commissioner Kevin J. Martin 
Enforcement Branch 
Service List IJ. S. Court of Appeals Case No. 01-1273 
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DECLARATION OF DAVlD F. BECKER 
PRESIDENT, P€NINSULA COMMVNlCATXONS, INC. 

I, David F. Becker, do hereby submit this Declaration in response to the "NOTICE 
OF APPARENT UABILIpl FOR FORFUIURE AND ORDER" (hereafter the "Notice"), file 
No. EB 01-IH-0403, issued by the Federal Communications Commission, Washington, 
D.C. on of about Augt& 29,2001. The Notice was issued fof the- pwpose of notifying 
Peninsula of the Commission's perception that it had violated Section 301 of the 
eommunicatlons Act of 1934, as amended, 47 US.&. 381. Specifically, the Commission 
alleges that the "...violations arise from continued operation of translator stations 
K285EF, Kenai; K283AB, Kenai/Soldotna; K257DB, Anchor Point; K265CK, Kachemak 
City; 272CN, Homer; and K274AB and K285Ap, Kociiak, subsequent to our order to 
terminate such operations." The Commission proposes to fine Peninsula the sum of 
One Hundred and Forb/ Thousand Dollars ($14Cl,000.00) as a result of the alleged 
"illegal operation" of Peninsula's FM translator stations in these communities. The 
Notice requires Peninsula to "...submit an affidavit informing us whether Peninsula ha5 
ceased operating the above-captioned translators and whether it intends to operate 
those translators at any time In the future absent authorlzatlon to do so." This 
Declaration is submitted in response to the Commission's Notice. I n  summary, 
Peninsula believes that it is fully authorized to operate the subject FM translator stations 
(hereafter the "Translatorg") at the present time under the policies and rules of the 
Commission, and will continue to do so until such time as it is no longer authorized for 
such operation under the policies and rules of the Commission. I n  support of this 
disclosure, Peninsula respectFully submits the following for the consideration and review 
of the  cormnission. 

It is undisputed that Peninsula was duly licensed to operate each of the 
Translators by the Commission and operated them with the full and undisputed consent 
and apprdval of the Commission until applications for the renewal of the licenses for the 
Translatorg were fila wgh the Commission in 1995. The basis for the present 
controversy between the Commission and Peninsula lies in the license renewal 
applicathrsthatwerehledina proper and timely manner in l-995, and subsamW 
re-filed in a proper and timely manner in 1997, in conformity with the Commission's 
rules and regulations. The subject proceeding is one involving license renewal 
applications for each of the Peninsula Translators. This is apparently a fact the 
€ommisslon has lost sight of in issuing Its Notice and suggesting that Peninsula's 
operation of the Translators violates the Communications Act and the Commission's 
rules and policies. It does not. 

the procedures for the "Operation Pending Action on Renewal Applications" for 
broadcast stations. That rule provides as follows: 

Section 1.62 of the Commission's Rules and Regulations, 47 C.F.R. 1.62, provides 
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(a)(l) Where there is pending before the Commission at the time of 
expiration of license any proper and timely application for renewal of license with 
respect to any activity of a continuing nature, in accordance with the provisions 
of section 9(b) of the Administrative Procedure Act, such license shall continue in 
effect without further action by the Commission until such time as the 
€ommlsslon shall make a final determination which respect to the renewal 
application ... 

Section 73.3523(d)(2) of the Commission’s Rules and Regulations, 47 C.F.R. 
733523(d1/2), defines when a W e  renewal application is “pendmg“ in the context of 
license renewal. That section provides: 

(d)(2) An application shall be deemed to be pending before the 
Commission from the time an application is Ned with the Commission until an 
order of the commission granting or denying the application is no longer subject 
to reconsideration by the Commission or to review by any court. 

Thus, under the fZommisslon’s broadcast tlcense renewal rules and poky, a llcensee is 
allowed to continue to operate its broadcast station within the context of a license 
renewal proceeding so long as the license renewal application remains’ subject to 
“...reconsideration by the Commission or to review by any c o u f .  This policy is 
effective no matter how heinous or otherwise outrageous the underlying conduct of the 
licensee may have been to warrant the denial of a license renewal application and/or 
the revocation of the license. Cf: Contemporary Media, Inc. et. al. v. Federal 
Gem Commi+sion, 215 F.3d 187 (D.C. Cir. 2000) [kefses rewked dueto 
licensee’s sole owner and president being criminally convicted of sexually abusing 
chlldren; llcensee allowed to continue to operate stations through federal court appeal 
process]. 

history of the regulatory proceeding involving the Translators, it unaccountably omits 
one quite important fact. The most recent orders in the Peninsula Translator 

States Court of Appeals for the District of Columbia Circuit. See, Peninsula 
CommunicatYons, Be. v. M e r a l  Communications Comniision, €ase No. 0 1-1273. ‘fhe 
Commission is apparently aware of the pending nature of this action to review its orders 
in this proceeding since it has entered an appearance and is participating in the case. 
&e Attachment A. Thus, Peninsula is at a loss to explain either the reason the Notice 
fails to mention the pending court proceeding, or to explain the erroneous conclusion in 
the Notice that it is operating the Translatars that are the subject of court review 
“illegally.“ 

While the Commission’s Notice contains a fairly exhaustive recitation of the 

prweedtng, A tt-tMe pFsedtng €hefl?, afe pfew3tly m F* m e  the M& 
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I n  addition to the pending nature of the court appeal, the Translator proceeding 
may not be"final" atthe presenttime in the context of the Commission's processes. 
On September 6,2001, the United States Court of Appeals issued an Order in the 
Peninsuh case, noting that the Commission's most recent decision, Peninsuh 
Cimuniwtiunns, Inc. FCC 01-159 (released May 18, 2001), required Peninsula to show 
cause why two of Its translator ncenses should not be modlfled. The Court raises the 
question whether this action by the Commission renders the entire action in the 
Peninsula proceeding non-final until such time as the show cause matter is finally 
resolved. Peninsula and the Commission have been directed to file pleadings on the 
matter in October. 

These aspects of the Peninsula proceeding underscore the policy basis for 
allowing license renewal applicants to contlnue the operation of broadcast stabom until 
such time as any proceedings on the matter are final and no longer subject to review. 
Moreover, as noted in the above-referenced rule regarding continued operation of 
stations during the processing of license renewal applications, the Administrative 
Proce&re Act requires that alt regulatory procedures be fully Implemented and 
exhausted before an authorization is finally revoked and operating authority is 
terminated. This is crucially important in the context of broadcast licenses since the 
implementation of the 1996 amendments ta the Communications Act of 1934, as 
amended. 

Newly enacted Section 312(g) of the Communications Act, 47 U.S.C. 312(g) 
prauids- 

(9) Limitation on silent station authorizations. I f  a broadcasting station 
fails to transmit broadcast signals for any consecutive 12-month period, then the 
station llcense granted for the operation of that broadcast statlon expires at the 
end of that period, notwithstanding any provision, term, or condition of the 
license to the contrary. 

In the case at hand, should Peninsula immediately cease operation of its Translators, 
and should the United States Court of Appeals thereupon vacate the Commission's 
orders in this proceeding more than 12 months thereafter, the licenses for the 
Tranrlators wwfd hwe- ceased to exist, Peninsula would no longer have broadcast 
licenses for its Translators for the Commission to reinstate and upon which to grant the 
subject llcense renewal appllcatlons. Penlnsula will not, and cannot, allow such a 
scenario to come to pass since it believes that it will ultimately prevail in its appeal. 

It is undisputed that Peninsula has not been given "...notice and opportunity for 
a hearing ..." in accordance with Section 309(e) of the Communications Act prior to the 
denial of the license renewal applications for its Translators. It is also undisputed that 
Peninsula has neve beet? isrued an order to show cause why its Tramlator licemes 
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should be modified or revoked in conformity with the requirements of Section 312(c) of 
the Communications Act- Therefore, hecause the Commission's various orders in this 
proceeding denying the license renewal applications and revoking the Translator 
licenses conflict with the Clear statutory language of the Communications Act, Peninsula 
is confident the Court will ultimately vacate the orders and require the Commission to 
accord Penlnsula the adminlstrative due process to whlch It Is entltled. e. f: National 
Public Rado, Inc K &der/ Communications Commision, July 3, 2001, No. 00-1246 
[application of auction procedures to noncommercial broadcast applications in confllct 
with Communications Act section 3090(2) requiring action to be vacated without the 
need for consideration of other arguments by appellants]. A t  that point, it is incumbent 
on Peninsula to ensure that the licenses for its Translators remain viable and in full 
force and effect. Peninsula intends to protect and defend the viability of its Translator 
licenses to the fullest extent of its ahility . 

In an attempt to "clear the air" in connection with Peninsula's continued 
operation of the Translators, and in spite of the clear mandate provided under the 
€ommlssion's rules and pollcles for Peninsula to contlnue such operation while Its 
license renewal applications remain pending, on February 23, 2000, Peninsula filed a 
motion to stay the effect of the January 2000 Memorandum Opinion and Order in this 
proceeding, 15 FCC Rcd 3293 (2000). To date, almost seventeen (17) months later, 
the Commission has failed to take any action on this motion for stay. I would renew 
the request for the Commission to stay its order pending the final determination of the 
Court of Appeals and/or the final determination of the Commission in this matter. 

The Commission's Notice attempts to characterize Peninsula as a licensee who 
would intentionally and blatantly violate the Commission's rules and policies, and ignore 
a legitimate Commission order or mandate. This is unsupported by the record in this 
proceeding and Peninsula's record as a Commission broadfa9 licensee since 1979. 
Peninsula is a family-owned broadcasting company consisting of my wife, Eileen Eiecker, 
and myself. We have operated AM, FM and FM translator Stations licensed by the 
Commission since we were first issued a license for KGTL-FM, Homer Alaska (now 
KWW-FM) in 1979. Over the course of the last 22 years, and up until the issuance of 
the Notice, Peninsula has never been cited by the Commission for any knowing violation 
of its rules and/or policies in connection with the operation of its broadcast stations. It 
has acted as a responsihle and conscientious hroadcast lirensee of the Commission and 
will continue to do so. However, Peninsula will not sacrifice its statutory rights to . 
continue to operate its duly licensed Translators under the duress and threat of an 
unwarranted and wholly inappropriate fine of $140,000.00. I would ask the 
Commlssion to reconsider thls action wlthin the context of this Dectaratlon and the facts 
contained herein, subject to my right to supplement those facts and this request for 
reconsideration. 
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I hereby declare, under penalty of perjury, that the facts contained herein, 
except hose far whirh affisial notice may be taken, are true and carrectto the hest of 
my personal knowledge and belief. 

Date: September 10, 2001 
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David F. EecLcer? President 
Peninsula Communications, Inc. 
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I hereby declare, under penalty of perjury, that the facts contained herein, 
except those for which official notice may be taken, are true and correct to the best of 
my personal knowledge and belief. 

Date: September 10, 2001 I 

David F. m e r ,  President 
Peninsula Communications, Inc. 
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District of Columbia Circuit 
Washington, D.C. ~ooO1.z866 

;encnl Information 
(202) 216-7000 

Facsimile Number 
(202) 21Y-8530 

ENTRYOFAPPEARANCE 

Case No. 01-12’3 

- PENINSULA cQpIuNIc4?IcNS. IK., 
CAPTION 

V. Pppellant, 

FEDERAL ~ X C A T I O N S  CUWISSION, 
Appellee. 

PARTY 
The Clerk will enter my appearance as counsel for: 

0 Appellant(s) 
0 Petltioner(s) 

b: Appellee(s) F~CISL CamDvlicatlons c m l s s i o n  
0 Respondent(s) 

N8me Of P 8 q  

NSm. Of P 8 q  

0 Intervenor(s) - Nam. 01 P8w 

0 Amicus Curiae 
N8m. 01 Paw 

AlTOANEY 

Name 

Name 

Name 

Firm 

Address 

!102) 418-1’F 

( 2 0 2 )  418-1740 

(2021 418-1740 

445 12th Street, S.W., Rom 8-A741 

Washgton, D.C. 20554 

NOTE: Must be submitted by a member of the Bar of the USCA for the D.C. Circuit. 
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